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Assistant Commissioner, Central Excise, Din:Gandhinagar, G'nagar-Ill.
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Name & Address of the Appellant & Respondent
M/s. Hemata Rolling Pvt. Ltd.
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_Any person aggrieved by this Order-In-Appeal may file an aopeal or revision application, as

the one may be against such order, to the appropriate autho-ity in the following way :

IR ARPR BT GARIETOT SMTdae

Revision application to Government of India :
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(0 A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,

~ Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the

following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory io a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside

India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(C)  In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) - Credit of any duty allowed to be utilized towards payment of excise duty on final p-oducts
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appomted under Sec.109 of the Finance (No.2) Act,
1998.
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The above application shall be made in duplicate in Form No EA-8 as specifiec under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which ths order O
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by g copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35- EE of CEA, 1944, under
Major Head of Account. .
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The revision application shall be accompanied by a fee of Rs.200/- where the amount invclved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal. g
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- 3
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To the west regional bench of Customs, Excise & Servncé Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound Meghani Nagar, Ahmedabad 380 016. in
case of appeals other than as mentioned in para-2(i) (a) abovs. I
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The appeal to the Appellate Tribunal shall be flled in quadrupllcate in form EA-3 a% .-=‘ RGO

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied dgalpst \:\
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-"
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 LEC
respectively in the form of crossed bank draft in favour of Asstt. Reglstar of a branch of é‘ny
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nominate public sector bank"of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appeliant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescnbed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Servics Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable wouid
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 J;
(i) amount of erroneous Cenvat Credit taken;
(iit) amount payable under Rule 6 of the Cenvat Credit Rules.

->Provided further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the

commencement of the Finance (No.2) Act, 2014.
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(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dlsggje or
penalty, where penalty alone is in dispute.” } _/«1((‘5 NIEEN
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ORDER-IN-APPEAL

This appeal has been filed by M/s Hemeta Rolling Pvt Ltd.,Survey No.28, B/h

Shital Motors, Village Dhandha, Tal Himatnagar, Gujarat (hereinafter referred to “the

-appellant”) against Order-in-Original No.23/DYGNR/VPIB/2016—17' dated 28.11.2016

(hereinafter referred to as “impugned order) passed by the Assistant Comrnissioner of

. Central Excise, Gandhinagar Division (hereinafter referrad to as “the adjudicating

authority™).

2. Briefly stated, the facts of the case is that a show cause notice dated 04.04.2016
was issued to the appellant, alleging that they had clearsd goods to their associate
companies viz., M/s Smruti Agency and M/s Saubhagya Agro Equipment Pvt Ltd and

failed to value the goods at one hundred and ten percent of the cost of production of such

goods, .as required under Rule 8 of Central Excise Valuation (Determination of price of.

Excisable goods) Rules, 2000 (for short- Valuation Rules). The said show éause notice

proposes for demanding short payment of central excise duty amounting to Rs.81,276/-

for of March 2015 to February 2016 with interest and imposition of penalty under Section

11 AC of the Cen’ual Excise Act, 1994, Vide the impugned order, the adjudmatmg

~ authority has confirmed the demand with interest and also imposed . penalty of
© Rs.81,276/-. - '

3. Being aggrieved, the appellant has filed the present appeal on the following
g1ounds :

o The appellant is a private limited company and M/s Smruti Agencies is a

partmership firm and M/s Saubhagya Agro Equipment Pvt Ltd is a limited.

company; that neither of the company has control over the affairs of the others,
therefore, these are independent and different entities : '
». Nome of the conditions specified in Section 4(3)(b) of CEA are sat1sﬁes with
* regard to “related person”; that Rule 8 or 9 of Valuation Rules come to play only
if the conditions under above section are satisfied; that only because of one or two
Directors of the appellant are also a Director of M’s Smruti Agencies and M/s
Saubhagya Agro Equipment Pvt Ltd does not make three companies are inter-
connected undertaking. This issue is covered in the Tribunal decision in the case
of Pinnacle Bxports Pvt Ltd-2002 (150) ELT 1144 which was approved by the
Hon’ble Supreme Court in the case law reported in 2008 (226) ELT 142.
o There is no allegation that they had cleared similar goods to the said parties at a
lower rate than the rate at which the goods are sold to other buyers; that the goods
sold to the said parties are at higher rate than the goods sold to other buyers.

Therefore, the demand is not sustainable. They relied on case law in the case of -

‘M/s Dagger Die Cutting-2010 (’755) ELT 3 (Mum.) and other related case laws.
¢ Rule 8 of Valuation Rules apphcable in a situation when the goods are not sold
. but used captively for further manufacture within the factory. Rule 9 is applicable
when goods are not sold except to or through a related person; that the said rule
clea11y means that the sale is excluswely to or ﬂnoug_h a 1elated el son; that in the

appellant relied on' decision of Pepsico India Holdings (P) Ltd“2004 (163) E
478 (Tri. Del) and other various case laws.

said pa1 ties becomes 1he transaction value and there arises no sho1t payment. Tl
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4. -~ A personal hearing in the matter was held on 20.12.2016. Shri M.H.Ravel,

Consultant appeared on behalf of the appellant and reiterated the grounds of appeal and

-

further submitted additional written submissions.

5. I.have carefully gone through the facts of the case, submissions. made by the

appellant in the appéal memorandum as well as at the time cf personal hearing. The core

_ issue to be decided in the instant appeal is relating to valuation of goods cleared to

associate companies/inter connected undertakings and whether Rule 8 of Valuation

V'Rul_es,' as held by the adjudicating authdrity is applicable on such clearance or otherwiser

6. At the outset, I observe that the appellant had clearzd their finished goods viz.

- M.S.Round/Square/Glat/Rectangular Bars etc to M/s Smruti Agency and M/s Saubhagya

Agro Equipment Pvt Ltd (for short- “the said parties”), said to be their associate

companies/inter connected undertakings, and adopted value under Section 4 of CEA as

transaction value.

7. . The contention of the adjudicating authority is that the said parties are appellant’s

associate companies/inter connected undertakings and the Directors of the appellant

exercise. confrols over the said parties and both companies can be treated as

interconnected undertakings in terms'of Section 2(g) of Monopolies and Restrictive

* Trade Practice Act, 1969; that the transaction of the goods cleared to the said parties _

should be;subject to valuation under Rule 8 of Valuation Rules. On the other hand, the
appellant has contended that the said are not related to them and are havihg independent

entities.

8. I observe that the issue involved in the appellént’s case, covering périod of 2012-13

10 2014-15 has already been decided by me, vide Order-in-Appeal No. AHM-EXCUS-

003-APP 221-16- 17 dated 23.01.2017. Vide the nnpugned OIA, the said case was
1emanded to the adJud1cat1ng authority by observing that the applicability of Rule 8 of

Valuation Rules has not discussed in the impugned order by the adjudicating authority

" and he was supposed to describe the fact as to whether the duty demanded in respect of

clearance of finished goods to the said parties were pertaining to the goods not sold but
consumed by the said parties for further manufacture/clearance or otherwise. 1 observe

that ‘the instant appeal, co{fering for the period of March 2015 to February 2016 is

decided by the adjudicating authority without considering the observation made in the

said OIA. Since the adjudicating authority has not brought forth the obsewation made out

in the said OIA in the impugned order whlch is covering subsequent penods I am bound

o follow the decision of said OIA dated 23.01.2017 in this case also.

9. ‘Related’ is defined under Section 4(3)(b) inthe CEA, which is reproduced below :

(b) persons shall be deemed to be “related” if -

(i)  they are inter-coimeciéd undertakings;

(ii) " they are relatives; :

(iii) amongst them the buyer is a relative and distributor of the assessee, or
sub-distributor of such distributor; or

(iv) they are so associated that they have interest, directly or indirectly, in
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business of each other.
Explanation. - In this clause -
() “inter-connected underiakings” shall have the meaning assigned to it in
clause (g) of Section 2 of the Monopolzes and Restrictive Tiade Practices
Act, 1969 (64 of 1969), and
(i) “relative” shall have the meaning assigned to it 'n clause (41) of Sectzon
2 of the Companies Act, 1956 (1 of 1956)

From the plain reading of the above referred definition, it appears, that interconnected
undertaking are also related. “Inter-connected undertakings” under clause (g) of Section
2 of the Monopolies and Restrictive Trade Practice Act, 1969, means two or more
undertaking Wilich are inter-connected with each other in any of the following manner,

namely :- . .
(i) if one owns or controls the other,
(ii) where the undertakings are owned by firm, zf such firms have one or more
COMIMON pArtners.
(iii) Where the undertakings are owned by bodies corporate,
(a) if one body corporate manages the other body corporate, or
(b) if one body corporate is a subsidiary of the other body corporate, or

(c) ifthe bodies corporate are under the same management, or : O
(d) "if one body corporate exercise control over the other body corporate
in

any other manner;
(iv)  where one undertaking is owned by a body corporate and the other is
owned by a firm, if one or more pariners of the firms, A
" (a) hold, directly or indivectly, not less than fifty per cent of the
shares,
whether preference or equity, of the body corporate, or
(b) exercise control, directly or indirectly. whether as dir ector or
otherwise, over the body corporate.
(v) if one is owned by a body corporate and the othei is owned by

Sirm

the

having bodies corporate as its partners, if such bodies are under

same-management.

(vi) If the undertakings ar e owned or controlled by the same person-or (by

the
' same group).
(vii) If one is connected with the other either dir ectly or thr ough any O

number :

of undertakings within the meaning of one or more foregoing sub-
clauses. :

Explanation I - For the purpose of this Act, (two bodies corporate), shall be
deemed to be under the same management,-

10. Undisputed facts reveal that as pef Note 27 (r.elated parties disclosures) of the
~ balance sheet for the year 2011-12, the said parties viz M/s Smruti Agency and M/s.
: Saubhagya Agro Equipment Pvt Ltd are associate companies of the appellant. In view

- of above clause (g)_ of Section 2 of the Monopélies and Restrictive Trade Pfac.tice Act,

1969 referred to above read with details mentioned in Note 27, it appears that the

appellant and the said parties viz M/s Smruti Agency and M/s Saubhagya Agro @ﬁ |
~ Equipment Pvt Ltd are “interconnected undertakings”. Therefore, the argument of the
appellant that the said parties are not related and are having independent entities is not

acceptable and cannot be justified. <
- . \;L ¥ 4rvepn®? 5 '
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1n ‘Now, the question arises whether in such cases, valuation under Rule 8 of -

Valuation Rule is applicable or otherwise. The adjudicating authority, in the impugned
- order, has contended that M/s Smruti Agency is a par tnership firm and the partners of

the sald firm are working as Directors of the appellant sc in view clause g(iv) (b) of |

_ above. definition, both are inter connected undertakings. Similarly, the Director of M/s

Saubhagya Agro Equipment Pvt Ltd is working as a Director of the appellant and
exercise control over both the companies and hence both tae companies can be treated

inter connected undertakings in view of clause g(iii) (d) of above definition; that since

: "t'hc said paﬁicS are related to the appellant and the transaction value under Section 4(1)

(a) of CEA is not available ‘to them, the value of the goods cleaed shall be in

‘accordance with Rule 8 of Valuation Rules. Accordingly, the demand was confirmed in .

terms of Rule 8 of ‘Valuation Rules. In the circumstances, it is necessary to discuss the

 provisions of Rule 8 of Valuation Rules which reads as under:

“Rule 8.- Where whole or part of the excisable goods are not sold by the assessee but are
'used Jor consumption by him or on his behalf in the production or manufactwe of other
articles, the value shall be one hundred and ten per cent-of the cost of pi oduction or

13

mamg”actzn e of such goods.

10.  As per provisions of above referred Rule 8, valie of one hundred and ten

percént of the cost of production shall be applicable only in a situation where whole or

part of the excisable goods ate not sold. In the present case, the adjudicating authority

has emphasized on the fact that the appellant and the saidl parties are interconnected

-undertaking, therefore, they are related and consequently applied Rule 8 of Valuation

Rules and adopted tlie valuation of cost construction method. I observe that the valuation

- under Rule 8 apphcs only in a situation where_goods are not sold wholly or partly by a

manufacturer, “but used for consumption by him or on  his behalf in the production or
manufacture of other articles. In other words, out of total sales, if part of the goods are

not sold but used for consumption by him or on his- behalf in the production or

- manufactme of other articles, valuation under Rule 8 will apply for those- goods which

are not sold. The appellant argued that they have sold their goods to the said pames under

the cover of invoices. When the goods are sold under the cover of i invoices, there is no .

scope for invoking provisions of Rule 8 of Valuation Rules. Rule 8 of Valuation Rules

‘becomes applicable in specific circumstances, which have not been dealt with at all in the

‘impugned order. However, I observe that the adjudicating authority has not discussed the
appl1cab111ty of Rule 8 of Valuation Rules in detail, but only e111p11a31zed that since
. transaction value under Section 4 ibid cannot be considered for the clcarancc in queshon
as the said parties are related, value should be undel the provisions of Rule 8 zbza’ The

 lower authority are supposed to describe the fact as to whether the duty demanded as

~»short paid by-the appellant in respect of clearance of finished goods to the said parties
q !
o

filc)isy”
@_%

pertains to "goods not sold but consumed by the said parties for furthe

manufacture/clearance or otherwise.. However, I observe that such details are

Tty
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forthcoming in the impugned ordef though the appellate .authority has given specific

observation in his OIA dated 22.08.2016 referred to above. In the impugned order, the '

adjtidicating’ authority has juét followed the decision taken for earlier periods. Therefore,

'l am constrained to remand the matter to the adjudicating authority for deciding afresh,

keeping in view of above discussion.

13. .In view of the foregoing, I set aside the impugned order and remand the case to the

adjudicating authority for deciding _afresh, after granting necessary opportunity of

o pﬁncipl_gs of -,ﬁatural justice. 37qTererar T 335' fr 'ﬂé 3@?4 & fTerRT 3ud® alie &

ﬁh—m STl ’%‘I'The‘appeal filed by the appellant stands disposed of in above tenns..

Attested

s
(SHT Ueh)
TG (e - 1)
Date?) 57/07/2017
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Superintendent (Appeal-I)
- Central Excise, Ahmedabad

To,

M/s Hemeta Rolling Pvt Ltd.,

Survey No.28, B/h Shital Motors,
Village Dhandha, Tal Himatnagar, Gujarat

Copy to:-

O W

The Chief Commissioner of Central Excise, Ahmedabad.

'_The Commissioner of Central Excise, Ahmedabad-I11
The Additional Commissioner (System), Central Excise, Ahmedabad-I11
The Dy/Assistant Commissioner, Central Excise, Kadi Division, Ahmedabad-II1.

Guard file. - : : - :
PA | | - @




